2OC 
O62 Legislative Assemblée 
. Assembly législative 
of Ontario dé l'Ontario 





STANDING COMMITTEE ON 
PUBLIC ACCOUNTS 


OPERATIONS DIVISION 


MINISTRY OF THE ENVIRONMENT 
(Section 3.06, 2000 Special Report of the Provincial Auditor) 


3rd Session, 37th Parliament 
51 Elizabeth Il 


National Library of Canada Cataloguing in Publication Data 


Ontario. Legislative Assembly. Standing Committee on Public Accounts 
Operations Division (Section 3.06, 2000 Special report of the Provincial Auditor) 


Text in English and French with French text on inverted pages. 

Title on added t.p.: Division des opérations (Section 3.06, Rapport spécial du vérificateur 
provincial pour 2000) 

ISBN 0-7794-3226-6 


1. Ontario. Ministry of Environment and Energy. Operations Division—Auditing. 
2. Environmental policy—Ontario. I. Title. II. Title: Division des opérations (Section 3.06, 
Rapport spécial du vérificateur provincial pour 2000) 


KEO896.056 2002 39320 09713 C2002-964004-0E 








Legislative Assemblée 
Assembly législative 
of Ontario —_ hye ingen Ze de l’Ontario 


[ <a BOO, May Os 


The Honourable Gary Carr, M.P.P., 
Speaker of the Legislative Assembly. 


Sir 


Your Standing Committee on Public Accounts has the honour to present its Report and commends 
it to the House. 


John Gerretsen, M.P.P., 
Chair. 






Queen's Park 
June 2002 


STANDING COMMITTEE ON PUBLIC ACCOUNTS 
COMITE PERMANENT DES COMPTES PUBLICS 
Toronto, Ontario M7A 1A2 





a = » - : - a, 
Fis ° ‘ ¢ “4 ; . 
_Sioimme bie paged au ein ol adopdiiet) Vert idee dalle cia | 
= ' a ~ : a “ : 


edhe — = nap @ 


. 





STANDING COMMITTEE ON PUBLIC ACCOUNTS 


MEMBERSHIP LIST 
2" SESSION 37" PARLIAMENT 
JOHN GERRETSEN 
Chair 
BRUCE CROZIER 
Vice-Chair 
RAMINDER GILL JOHN HASTINGS 
SHELLEY MARTEL BART MAVES 
JULIA MUNRO RICHARD PATTEN 





Tonia Grannum 
Clerk of the Committee 


Ray McLellan 
Research Officer 





yy 
OAT 2, a : 
e BE 
Pity APA T oD : of ‘ i 
| : f THAR é _ i 
bay ep tt . | o* ae 
‘ er a i . x 
H ab - : in Ria 
Pts oe fers) 7 
2 | Th 7 ip ieee Minin 
‘ ; = 


; WEA 
ay) oie f 
= " | 
nmpouid ‘ : : 
ne) rie : 
pao | | 





STANDING COMMITTEE ON PUBLIC ACCOUNTS 


MEMBERSHIP LIST 
3™ SESSION 37" PARLIAMENT 
JOHN GERRETSEN 
Chair 
BRUCE CROZIER 
Vice-Chair 

JOHN HASTINGS SHELLEY MARTEL 
BART MAVES JULIA MUNRO 
RICHARD PATTEN GARY STEWART 


Tonia Grannum 
Clerk of the Committee 


Ray McLellan 
Research Officer 


Digitized by the Internet Archive 
in 2022 with funding trom 
University of Toronto 


httos://archive.org/details/31761114682016 — 





CONTENTS 


CONTENTS l 
PREAMBLE 1 
1. OVERVIEW 1 
1.1. Audit Objectives and Scope 1 
1.2. Overall Audit Conclusions 2 
1.3. Committee’s Conclusions and Recommendations 3 
1.3.1. Auditee’s Response to the Committee’s Report 3 
2. COMPLIANCE WITH ENVIRONMENTAL LEGISLATION 3 
2.1. Ministry Initiatives 3 
2.1.1. Report on “Managing the Environment” 3 
Command and Control Enforcement 4 
2.2. Certificates of Approval 5 
2.2.1. Updating Process S 
2.2.2. Integrated Divisional System and New Updating Protocols f 
2.2.3. Protocols for Updating Certificates ih 
Certificates for Treatment Plants 8 
2.2.4. Co-operative Agreements 9 
2.3. Financial Assurance 10 
2.3.1. Action Plan for Financial Assurance 11 
Guidelines and Strategy 11 
2.4. Enforcement 12 
2.4.1. Inspection Coverage 13 
2.4.2. Ministry Enforcement Staff dee 
Inspections for Water Treatment Facilities i! 
Sewage Treatment Plants 14 
Air Standards 14 
2.4.3. Environmental SWAT Team 14 
2.4.4. Staff Complement (1996 - present) 1S 
Inspections Statistics and Forecasts We 
2.4.5. Resolving Violations ZA 
2.4.6. Significant Versus Minor Violations 22 
2.4.7. Unpaid Fines 24 
3. LIST OF COMMITTEE RECOMMENDATIONS 26 
COMMITTEE EXHIBITS 28 
APPENDIX: TABLE ENTITLED “MINISTRY OF THE ENVIRONMENT ENFORCEMENT 
INFORMATION (1991-2000)” 28 


NOTES Pak 


A sheagiot -pniaba woltine renal yt - 1 i = “ inh £58 pete 4 





tha Sc ies 
WTS Gk, 








Bi A al 2 Leto ESS ae 
3 a Re th ae re, 
_ chm rrinnageoD Ts 





iM . 
* »  Goribwest letongel? ES - 


oghe yea Tenge nal nds of 2S” 

| CHeieUs bas spelighie 

Maen Uisrt 2 EN : | yy 

B rl im —  alred neaanen Fa» 

ma fn. "Wile *. Meena: wTS gil s, et ne | A‘ 

é Se'ije tre ingest vay,’ AS 8 ee no ain. 

x a bseamaaaen anne a mo 

| ; Ve), SCI GAS 
a 6 TAI, ePeorncnw Bat 7 


| piPeesnins on iene Magers PMG? te . a : 

a ; STEED, PDE & hi aa ; = 
. aireraioay oon = ee 
ae ai aie 1rwAlS gure ne: - 


7 


4 
- 









BuO TACT saa 


| i “4 ele oe 


PREAMBLE 


The Provincial Auditor reported on the Operations Division of the Ministry of the 
Environment in section 3.06 of the 2000 Special Report on Accountability and 
Value for Money. The Standing Committee on Public Accounts held hearings on 
this audit report on April 26 and November 8, 2001, with representation from the 
Ministry of the Environment. This report constitutes the Committee’s findings 
and recommendations on the Operations Division. 


The Committee extends its appreciation to the officials from the Ministry of the 
Environment for their attendance at the hearings; however, the Members were in 
unanimous agreement that the Ministry has been less than forthright in responding 
to certain requests for supplementary information. The Committee would like to 
acknowledge the assistance provided during the proceedings by the Office of the 
Provincial Auditor, the Clerk of the Committee, and the Ontario Legislative 
Library’s Research and Information Services Branch. 


1. OVERVIEW 


Under the Environmental Protection Act, Ontario Water Resources Act, 
Environmental Assessment Act, Pesticides Act and other related acts and 
regulations, the Ministry of the Environment [MOE] is charged with a broad 
mandate of protecting the quality of the natural environment in order to safeguard 
the ecosystem and human health. 


The Operations Division carries out its responsibilities by administering the 
Ministry's approvals and enforcement activities. It also responds to reports of 
pollution and spills that may have health and environmental impacts. In addition, 
the Division may clean up abandoned contaminated sites using funds available in 
the Environmental Clean-Up Fund. 


The Division operates through a province-wide network of inspection, technical 
and investigative staff in regional, district and area offices. For the 1999/2000 
fiscal year, the Division had total expenditures of $62 million and approximately 
680 staff. Since 1994, the Division has reduced its staff level by over 25%. 


1.1. Audit Objectives and Scope 

The audit objectives were to assess whether the Ministry had satisfactory systems 

and procedures in place to: 

« administer approvals and enforce compliance with environmental legislation; 

* measure and report on the performance of the Division in contributing to the 
effectiveness of the Ministry in protecting the environment and human health; 
and 


» ensure that the Division's resources were managed with due regard for 
economy and efficiency. 


The audit did not include the Environmental Assessment or Conservation and 
Prevention programs, which following the Ministry reorganization, are now the 
responsibility of the Operations Division. These areas were covered as part of the 
1997 audit of the former Conservation and Prevention Division. 


1.2. Overall Audit Conclusions 


The Provincial Auditor concluded that the Ministry did not have satisfactory 
systems and procedures in place to administer approvals and enforce compliance 
with environmental legislation. A number of the Auditor’s observations resulted 
from the Ministry not having appropriate systems and/or information to properly 
support the Division's inspection and enforcement activities. The Auditor’s major 
concems included the following:' 


e The Ministry's systems were inadequate for assessing whether and to what 
extent the over 220,000 Certificates of Approval issued since 1957 needed to 
be updated. 


e Over $90 million in financial assurance, such as cash or collateral, was not 
obtained from facility operators as required under legislation and Ministry 
policy. 


e A reduction in staff of 25% over the last four years had contributed to a 34% 
decrease in the number of Ministry-initiated inspections conducted per year. 
Further, the Ministry identified significant violations in 31% of the 
inspections conducted. The Ministry relied extensively on facility operators 
to comply voluntarily rather than impose stringent enforcement measures, 
such as issuing control orders or laying charges. In addition, the Ministry did 
not appropriately follow up on many violations to ensure that deficiencies had 
been corrected. 


e Environmental fines imposed on violators have averaged $1.5 million per 
year. Over $10 million in fines accumulated over many years have remained 
unpaid. The Provincial Auditor concluded that in order to more effectively 
enforce payment and environmental legislation, the Ministry needs to more 
aggressively advise operators that it will use its statutory authority to suspend 
their operations. 


e The Ministry typically learned of contaminated sites only after serious harm to 
the environment had already occurred. This made it difficult to hold facility 
operators responsible for the damages where significant clean-up costs were 
required and long time periods had elapsed. The Provincial Auditor 
concluded that the Ministry needed to develop a strategy for early 
identification of high-risk contaminated sites to allow for better planning and 
prioritization of clean-up efforts. 


The Provincial Auditor concluded that to demonstrate progress in managing the 
environment, the Ministry needed to measure and report on its performance in a 
comprehensive and objective manner. The Ministry responded that the Operations 
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Division has initiated an aggressive in-depth review of its practices and 
procedures and is actively implementing action plans. 


1.3. Committee’s Conclusions and Recommendations 


The Standing Committee on Public Accounts endorsed the Provincial Auditor’s 
recommendations in the 2000 audit report on the Operations Division and 
recommended their implementation by the Ministry of the Environment. 
Commitments were received from the Ministry in support of the Provincial 
Auditor’s recommendations, and action has been taken to resolve certain 
shortcomings in the Division. The Committee has prepared follow-up 
recommendations in this report, based on its findings at the April and November 
2001 hearings, and the supplementary information provided by the Ministry in 
response to the Committee’s enquiries. 


1.3.1. Auditee’s Response to the Committee’s Report 


The Standing Committee on Public Accounts requests that the Ministry of the 
Environment provide the Committee Clerk with a response to this report within 
one hundred and twenty calendar days of the date of tabling with the Speaker of 
the Legislative Assembly, unless otherwise indicated in the recommendations. 


2. COMPLIANCE WITH ENVIRONMENTAL LEGISLATION 


2.1. Ministry Initiatives 


The Ministry has moved in several key areas, which include rigorous inspections, 
self-monitoring and compliance reporting for municipal water treatment plants; a 
strategic environmental SWAT Team; tougher penalties and a renewed emphasis 
on mandatory compliance; and more comprehensive information management 
systems. 


Committee Hearings 


2.1.1. Report on “Managing the Environment” 


In January 2001 a Consultant to the Ministry released a report entitled Managing 
the Environment (the Gibbons Report). The Consultant’s mandate was to provide, 
among other related matters, an independent review of best practices with respect 
to how environment departments in other jurisdictions meet current challenges 
and execute their various management responsibilities.” Although this report was 
referred to during the hearings, it was not on the Committee’s agenda and 
therefore it was not dealt with in detail. However, the Committee made general 
references to this report during its consideration of the Operations Division. 

The Ministry has concentrated on long-term planning to ensure that strategic 
shifts are taken to address environmental issues in the future.’ Specifically, the 
province has adopted a comprehensive approach, working across all ministries to 
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ensure consistency on environmental matters in all decision-making.” The 
objective is to encourage industry to move beyond minimum standards toward 
continuous improvement, and better end results.° For example, telephone help- 
lines and sector specialists will assist firms in providing information in plain- 
language on such matters as the interpretation of regulations.’ 


Command and Control Enforcement 


The Committee enquired about the Ministry’s rationale for, and the potential 
impact of the government’s redefinition of the former monitoring structure.® 
Specifically, the Ministry was asked why it is moving away from the “command 
and control” approach. The Gibbons Report, according to the Ministry, is clear 
that command and control enforcement is an essential baseline and that it will be 
maintained.” 


The [Gibbons] report and all of our [Ministry] 
analysis showed that command and control as a 
base is absolutely essential; that enforcement 
that's seen, enforcement that's credible, 
enforcement that's fast is an absolutely essential 
part of any program. What the report spoke to is 
that, in and of itself, it's insufficient. We need to 
go beyond to get to continuous improvement. 
We can't wait until the next standard for the next 
chemical is developed. We need to get 
companies working before standards are 
developed to move into continuous 
improvement, to continually decrease the 
concentrations of contaminants that are out 
there.'° 


Therefore, the current baseline approach will continue to be used; for example, to 
move beyond single chemical into multi-chemical enforcement, and beyond 
arbitrary municipal boundaries to meaningful boundaries that make good 
environmental planning sense, such as watershed management. '! 


Access to Environmental Data 


One of the elements from best-practices jurisdictions was the capacity to 
effectively marshal information through informed, effective decision-making by 
government and other stakeholders. The Ministry noted the transparency of 
information and decision-making, permitting public access, for example, to a 
firm’s Certificate of Approval and compliance records.’ 


The Ministry has new investments in technology to provide more information to 
the public, in a Web-based approach, on a real-time basis.'> The e.NVIRO-NET 
system’s first principle is that information is public.'* The new technology 
provides information on the air-quality index, an e-mail account for individuals 
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requiring standard environmental information for their community, and 
compliance information on individual water treatment plants.'° Now individuals 
are able to generate environmental reports and to evaluate impact on a personal 
level, in conjunction with information from third-party audits. 


2.2. Certificates of Approval 


Under the Environmental Protection Act and the Ontario Water Resources Actua 
Certificate of Approval is required from the Ministry for any facility that 
discharges contaminants into the environment. Certificates of Approval 
document site-specific requirements, including a description of the undertaking, 


the engineering principles of the site, system or process, and the controls and 
contingencies. 


2.2.1. Updating Process 


Certificates of Approval generally do not have expiry dates or renewal 
requirements. The Provincial Auditor found that the Ministry did not have an 
adequate system in place to review the terms and conditions of the existing 
Certificates of Approval to ensure that they meet current environmental standards. 


Over time, there have been many amendments to legislation and Ministry policies 
and guidelines. These have resulted in more stringent conditions attached to 
Certificates of Approval that require greater accountability and due care by the 
owner or operator of a facility. 


Ministry management advised the Provincial Auditor that updating existing 
approvals would involve a significant workload and expense for facility operators 
and the Ministry. Generally, the Ministry's approach has been to apply changes 
only to new Certificates of Approval or to certificates being amended when 
facilities or sites initiate any adjustments to their process or structure. 


Consequently, many owners and facilities were operating with Certificates of 
Approvals that did not meet current standards for such approvals, and there were 
inconsistencies between site operators functioning under similar conditions. The 
Provincial Auditor concluded that a system for updating approvals, where deemed 
necessary, would help ensure that legislative and Ministry requirements are being 
applied consistently, and that existing systems are operating as originally 
intended. Ministry management initiated an internal assessment of its approval 
process to evaluate different approaches for ensuring that Certificates of Approval 
are updated to reflect current conditions. The Provincial Auditor recommended 
that the Ministry should take several steps to ensure that the existing Certificates 
of Approval reflect current environmental standards, where required, and are 
being applied consistently. 


The Ministry is in agreement with the Provincial Auditor’s recommendation. The 
Program Effectiveness Review is to develop options to ensure that Certificates of 
Approval are current and updated. Reviews of priority sectors, such as water and 
hazardous waste, have already been undertaken or are in progress to improve the 


currency, accuracy and compliance of certificates. The Integrated Divisional 
System (IDS), once fully implemented, will enable the Ministry to assess, over 
time, the extent to which Certificates of Approval need to be updated. 


Committee Hearings 


The Ministry has put the Provincial Auditor’s recommendations into the annual 
planning process and established timelines for various projects. For example, 
individual deadlines have been set for updating Certificates of Approval.'° 


In addition, the Ministry has several initiatives related to the issuance of 
Certificates of Approval, addressing matters identified by the Provincial Auditor. 
These include the following:"” 


e changing the way in which Certificates of Approval are issued and amended. 
The goal is to ensure that certificates are up-to-date and accurate, and that site 
operators comply with the terms; 


e the Program Effectiveness Review will develop options to ensure that 
Certificates of Approval are current and updated (see Exhibits 02/01/047 and 
02/01/057 ). The terms of reference for the Review incorporate the Provincial 
Auditor's recommendations. The report was completed in April 2001, and a 
detailed implementation plan to ensure the currency of Certificates of 
Approval will be developed by April 2002. A plan is being developed for 
facility priority groups, using a risk management approach, to identify the 
greatest potential impact on human health and the environment. The planning 
document will include the number of strategically selected facilities (within 
the priority groups) that require updated Certificates of Approval. In addition 
the Ministry is implementing a “field alert” program (field inspections) to 
trigger Certificate updates.'® 


e the review of priority sectors, including water and hazardous waste, to 
improve certificates' currency, accuracy and compliance. Approvals for 
municipal water treatment plants will now be consolidated into a single-site 
document that will be reviewed and renewed within a three-year cycle; 


e completion of extensive research on best practices in other jurisdictions as 
part of the Program Effectiveness Review. The Review team considered 
approval practices in seven other jurisdictions, including the U.S. 
(Environmental Protection Agency), Alberta, Quebec and Michigan; 


e considering periodic reviews ranging from every three to 10 years. The review 
frequency is dependent upon the effects on human health and the 
environment; and 


e consideration is being given to setting expiry dates for various approvals, 
reviewing the internal auditing process, and using third-party reviews. 


There have been approximately 75 full-time Ministry staff positions directly 
involved in the processing of Certificate of Approval applications over the past 5 
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years. An additional 25 full-time positions have been involved in updating the 
water treatment facility Certificates of Approval.!” 


2.2.2. Integrated Divisional System and New Updating Protocols 


During the audit, the Ministry was in the process of designing and developing a 
new computerised Integrated Divisional System (IDS). When fully implemented, 
the new system is expected to improve the information needs and efficiency of the 
Division by enabling key environmental data to be shared between branches and 
Regional and District offices. The system would also replace the many separate 
systems that are in place, including the ones used in processing new approvals, 
and monitoring and tracking pollution incident reports. 


At the time of the audit, it was noted that the IDS project was delayed and was 
experiencing cost overruns. During the audit, the Division was in the process of 
renegotiating its agreement with the contractor, including the completion dates, 
clarifying the original scope of the project, and enhancing the original design. 


The Provincial Auditor recommended that to facilitate the efficient and effective 
delivery of the Division's programs, the Ministry should ensure that the remaining 
portions of the IDS are completed in a timely and cost-effective manner, in 
accordance with required approvals. In response, the Ministry indicated that at the 
time of the audit, the IDS was experiencing delays and cost overruns due to a 
vendor/sub-contractor dispute. Subsequently the Ministry indicated that the 
project was progressing and that the vendor would deliver the system for the 
original price of $2.9 million. Management Board approval to proceed with this 
project has also been obtained. Any extra cost to the IDS project will either be 
allocated from within the Ministry or anew Management Board submission will 
be made. 


Committee Hearings 


The Ministry explained that the IDS project is central to the improvements to 
update Certificates of Approval. It is a consolidated database for the Operations 
Division that includes data on instruments, incidents, inspections, investigations 
and prosecutions. IDS was designed to enable the Ministry to assess, over time, 
the extent to which Certificates of Approval need to be updated. The first phase of 
IDS, dealing with the Certificate of Approval process, went on-line in October 
1999,”° 


2.2.3. Protocols for Updating Certificates 


By April 2002 the Ministry will have new protocols for updating Certificates of 
Approval, for example: 


¢ under the new drinking water protection regulation, approvals for 
municipal water treatment plants will now be consolidated into a single- 
site document that the Ministry will review and renew every three years 
(also see S. 2.2.4. on this topic); 


e the implementation of a comprehensive, site-wide air approvals program. 
The Ministry has three pilot projects in place at General Motors, Cooper- 
Standard Automotive and Rockwell Automation. A protocol for 
documenting compliance with site-wide air standards was first developed 
in 1998. Approximately 100 consolidated air approvals were issued in 
2000. As of March 1, 2001, any facility applying for a new or amended 
approval, in which a contaminant reaches one quarter of its health-based 
standard or half of its non-health-based standard, will be required to 
consolidate all existing approvals; and 


e the implementation of a pilot program to promote comprehensive, site- 
wide approvals and consolidated Certificates for wastewater. As of April 
2001, any application for a sewage or sewage treatment facility that meets 
a set of predetermined criteria will require a comprehensive, site-wide 
Certificate of Approval.’ 


Certificates for Treatment Plants 


During the hearings, the Ministry updated the Committee on aspects of its 
inspections and Certificates of Approval for sewage and water treatment facilities, 
hazardous waste, and air standards. The review of priority sectors, such as water 
and hazardous waste, is to improve the currency, and accuracy of Certificates, and 
and overall compliance levels. 


Under the drinking water protection regulation, each municipal water treatment 
plant will be issued with a new Certificate of Approval this fiscal year. Approvals 
for municipal water treatment plants are to be consolidated into a single-site 
document, with review and renewal on a three-year cycle. The Ministry will 
review each Certificate, consolidate the approvals and issue new Certificates.” 
The Ministry deadline for having water treatment plants upgraded and all 
Certificates up-to-date is December 2002. However, some upgrades will require 
significant capital works, which could affect the December 2002 deadline in some 
cases.’ Reviews of 137 Certificates of Approval have been completed for 
hazardous waste. The updating process includes a review of the information 
systems, and consideration of other jurisdictions.” 


Committee Recommendation 


The Committee noted that steps were required to ensure that Certificates of 
Approval reflect current environmental standards and that the application process 
is consistent. The Ministry indicated that it will have the IDS consolidated 
database in place to assess Certificates of Approval, and that the new protocols 
will assist in updating these documents. 


The Committee therefore recommends that: 
1. The Ministry of the Environment should conduct an assessment at the 


earliest possible time of the Integrated Divisional System (IDS) to 
determine whether it will enable MOE staff to address the following 
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matters relating to Certificates of Approval: the System’s ability to 
determine whether Certificates need to be updated with new 
conditions and requirements; the establishment of action plans with 
timetables when Certificates require updating; and whether the 
updating of Certificates is completed in a timely and efficient manner. 


On the completion of its assessment of the IDS database, the Ministry 
should report to the Standing Committee on Public Accounts on the 
overall impact, and its detailed plans for updating Certificates of 
Approval. 


2.2.4. Co-operative Agreements 


The consolidation of Certificates of Approval entails reducing several such 
documents for a given facility to a single Certificate, with a continuous 
improvement target in a Co-operative Agreement. According to the Ministry, 
consolidation will improve the management of the approvals activity and allow _ 
both the facility and the Ministry to reduce overall administration time, focusing 
directly on compliance. Also, it will create a platform for the updating of the 
Certificate.”” Innovations have been made to simplify administration and to 
ensure transparency; for example, by having compliance and reporting 
information available electronically.”° 


Firms are required to sign on to continuous improvement commitments under co- 
operative agreements to reduce the overall contamination to the environment. The 
integration process to achieve continuous improvement over minimum reduction 
targets, and the options available when a consolidated agreement is no longer in 
force, are currently under negotiation.”” 


According to the Ministry, if a company does not comply with the provisions of a 
co-operative agreement, the flexibility provided under this arrangement could be 
withdrawn.”® 


. . inaco-operative agreement, what we 
[MOE] end up getting back is full transparency 
and then a step further than that. We ask that 
you [company] sign on to continuous 
improvement, that you legally sign this binding 
contract that you're going to reduce the overall 
contamination to the environment by 5%, 
perhaps 10% per year, and it continues and it 
continues. If a company doesn't live up to those 
provisions in the co-operative agreement, the 
co-operative agreement comes undone and they 
lose the flexibilities they have gained.” 


The precise minimum targets to reduce overall contamination by a specified 
percentage in future Co-operative Agreements are to be established in 
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regulation.~° Finally, as the Ministry’s contract deliberations were incomplete at 
the time of the hearings, it was not possible to address sanctions for Co-operative 
Agreements.”’ It is anticipated that these matters will be resolved in 2002. 


Committee Recommendation 


The Committee recognizes the essential role of the Co-operative Agreement in the 
broad enforcement function. The early completion of this initiative is essential to 
the Ministry’s overall performance in the management of approvals. 


The Committee therefore recommends that: 


2. The finalization of the Ministry of the Environment’s Co-operative 
Agreement format and the initiation of a pilot project should be a 
priority. Upon completion, the Ministry should report on its findings 
to the Standing Committee on Public Accounts, with attention to such 
matters as continuous performance improvement above minimum 
standards. 


2.3. Financial Assurance 


The Ministry may require, as a condition of approval, that facility operators 
provide financial assurance, such as cash or a letter of credit, as security. The 
purpose of financial assurance is to indemnify the Ministry against losses such 
that funds are available, if needed, for rehabilitating or cleaning up sites should 
the operator be unable or unwilling to do so. The Ministry has established policies 
that identify higher-risk activities for which financial assurance is a mandatory 
requirement, for example, private landfill sites, and those for which it can be 
required at the discretion of the program director. The policies also outline 
procedures, primarily based on risk, for calculating the amount of security 
required. As of March 31, 2000, the Ministry held approximately $98 million in 
securities. 


The Provincial Auditor concluded that the Division's controls over obtaining 
financial assurance for approvals were inadequate and posed significant financial 
risk to the province should companies fail to meet their obligations or become 
insolvent. The Provincial Auditor recommended that the Ministry should take 
steps to minimize financial risk to the province relating to environmental clean-up 
costs. 


In response, the Ministry indicated that there are deficiencies in the collection of 
financial assurance requirements, and corrective action has been implemented. 
The Ministry is undertaking a review of its financial assurance policy and an 
action plan to rectify outstanding financial assurance requirements is now in 
place. 
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Committee Hearings 


Financial assurance provisions are attached to Certificates of Approval to provide 
funding for future cleanups and the long-term care of facilities, such as landfill 
and contaminated sites.*” Several hundred Certificates of Approval were 
examined and it was reported that there was an outstanding amount of financial 


assurance, in the order of $90 million. The Ministry undertook a review, based on 
the Provincial Auditor’s findings. 


2.3.1. Action Plan for Financial Assurance 


The Ministry assured the Committee that there is an action plan to deal with the 
financial assurance matter identified by the Provincial Auditor. It contains the 
following initiatives: 


¢ improved administrative procedures to ensure that financial assurance 
requirements are met; 


e areview of the existing financial assurance policy, including an 
assessment and update of appropriate forms of security; and 


e the implementation of a plan to collect outstanding funds through an 
improved data management system. This plan will identify the amount of 
financial assurance due, the dates and the Certificates included.*° 


The Ministry reviewed 553 Certificates of Approval with financial assurance 
requirements and concluded that 116 could be deficient and delinquent.** Each of 
the deficient certificates was reviewed and of that group, 53 either no longer 
required the financial assurance because the companies were not in business or 
they were in compliance with the financial assurance requirements. There are 60 
outstanding delinquent Certificates of Approval holders, and the Ministry is 
holding discussions with these firms to ensure that the financial requirements will 
be met expeditiously.” ; 


The Ministry has met with non-compliant certificate holders to negotiate the 
terms and conditions for the submission of their financial assurance (see 
Exhibits). The Ministry reported in October 2001 that approximately $9 million 
has been collected during the follow up program and that approximately $2 
million is outstanding from Certificate holders.*° 


Guidelines and Strategy 


The Compliance Assurance Strategy is one component of the Ministry’s overall 
compliance and enforcement regime, promoting environmental legislation. In 
addition to financial assurance requirements, new applications must address staff 
training and applicant standards (see Exhibits). The amended Financial Assurance 
Guideline will establish criteria for the type of assurance required and a formula 
will determine the amount required. 
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Committee Recommendations 


Financial Assurance 


The Committee noted that the Ministry has taken several steps to rectify the 
Provincial Auditor’s concerns. It has taken corrective action in financial assurance 
administrative procedures to ensure that financial assurance requirements are met. 
In addition, the Ministry has initiated a review of its financial assurance policy, 
including forms of security, and an action plan to rectify outstanding financial 
assurance requirements has been implemented. Also, as noted, several million 
dollars have been collected, and MOE is pursuing outstanding accounts. 


Although the Ministry’s initiatives will result in an enhanced level of financial 
assurance for the immediate future, monitoring is required over the long term to 
ensure minimal financial risk from environmental clean-up costs. 


The Committee therefore recommends that: 


3. The Ministry of the Environment’s Financial Assurance Policy should 
be amended to ensure that past deficiencies in the collection process 
have been corrected and that the level of financial assurance is 
adequate to safeguard the environment of the future. For example, a 
facility engaged in polluting should be held financially accountable. 
These steps would enhance the level of financial security over the 
long-term. 


Corporate Financial Liability 


Steps are required to minimize the financial risk to the province in the event that a 
firm is not able to meet its financial obligations and/or becomes insolvent. 
Regular MOE management reviews of Certificates, using the Integrated 
Divisional System, will help to identify potential corporate problems in which the 
province may be required to assume liability for environmental cleanups. 


The Committee therefore recommends that: 


4. The Ministry of the Environment should minimize the potential 
financial risk to the province, prior to issuing a Certificate of 
Approval by establishing required levels of financial assurance for 
various categories of firms. 


2.4. Enforcement 


The Environmental Protection Act is the Ministry's primary legislation providing 
powers and duties to environmental officers for abatement activities which 
include measures to control, prevent, reduce or eliminate pollution sources, 
including enforcement. Over 20,000 pollution occurrences are reported to the 
Ministry annually, and each year approximately 1,000 formal investigations are 
initiated as a result of abatement activities. Penalties can include issuing 
summary convictions for lesser offences or seeking larger penalties as specified in 
the Act for significant violations. 
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2.4.1. Inspection Coverage 


Inspections are an important means of assessing a facility's level of compliance 
with legislative requirements and play a key role in promoting voluntary 
compliance. The Ministry provides guidelines for Ministry-initiated inspection 
activities to District and area offices. 


The Ministry had a well-defined process in place for allocating available staff 
resources to ensure that the types of facilities inspected were based on priorities of 
highest risk. However, there has been a significant reduction in Ministry-initiated 
inspections since 1996. The Provincial Auditor concluded that the Ministry 
should consider expanding its inspection activities to more effectively meet its 
legislative responsibilities, and recommended that the Ministry should explore 
options and develop procedures for significantly increasing its inspection 
coverage. The Ministry responded that it will strategically target its compliance 
inspection and enforcement activities, while maintaining a cyclic baseline 
inspection function.’ 


Committee Hearings 


2.4.2. Ministry Enforcement Staff 


The Committee addressed the reported reduction in Ministry staff positions and 
the potential impact on the ability of the Ministry to fulfill its mandate in 
inspection coverage.°® The Ministry confirmed that over the last decade there 
have been many changes in resources and staffing. 


The organizational changes have not resulted in staff reductions in all instances. 
For example, when the Ontario Clean Water Agency was created, 980 positions 
were moved outside of the Ministry to the Agency. This resulted in a decrease in 
Ministry staffing, but it remained as a government function with staffing in an 
agency.’ However, the Ministry acknowledged that there were staff reductions in 
1994/95, 1995/96 and 1996/97. The Ministry explained the nature of the cuts in 
recent years: 


The focus of those [MOE] cuts was initially to 
focus on our administrative and technical staff. 
The core business of the Ministry, the front-line 
inspections in the Ministry, were the focus of 
the a amount of downsizing and cuts at that 
time." 


Inspections for Water Treatment Facilities 


The Operations Division received additional resources to support the inspection of 
water treatment plants in 2000/2001. This funding was the equivalent of 19 
Environmental Officer 2 (EO2) positions for 9 months. The water treatment plant 
inspections were led by qualified and experienced staff. Staff hired on contract 
through this initiative that had limited direct experience, were not involved in 
leading water treatment plant inspections. Contract staff supported the work of 
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more experienced staff, for example, the Senior Environmental Officers, who 
were undertaking the water treatment plant inspections.*' 


The Ministry received the approved funding for 68 non-permanent staff positions 
for the Operation Clean Water initiative. Fifty-four of those staff are allocated to 
inspection and enforcement activities, six for Certificates of Approval, three for 
certification and licensing, and five for project management coordination.” 
Funding was provided for approximately eight months for this project.” 


The Ministry has adhered to the established work plans for water inspections. 
While extra resources were introduced for the inspection of the water treatment 
facilities, the other inspections proceeded as normal.”* The treatment inspections 
staff relied on the redeployment of resources from across the Division and 
qualified inspectors were brought back from retirement on a short-term basis to 
assist with inspections.” 


Sewage Treatment Plants 


Approximately 25% of the municipal sewage treatment plant facilities are 
inspected annually, on a maximum cycle of four-years. For example, 176 
treatment plant inspections were planned for 2000/2001, but the actual number 
conducted was 169. This inspection figure represents 37% of the 458 municipal 
sewage treatment plants currently identified to the Ministry.”° 


Air Standards 


The Committee noted the new air standards and enquired if companies would be 
self-monitoring and the extent of provincial verification.*’ The Ministry explained 
that the new monitoring and reporting regulation, in the case of the electricity 
sector, requires companies to self-monitor and to report publicly on named 
pollutants.” The reports are based on estimates or measurements prepared by the 
company on emissions.” Industry will be subject to auditing on the monitoring 
information, which will in turn be made public. Also, the Ministry will be 
conducting audits on a random basis, which could be issues-driven.”” 


The Ministry has been required to stage its inspection work on air standards on a 
risk assessment basis due to the volume of inspections required. It will start with 
the facilities that have Certificates, and those facilities with the potential for the 
greatest impact on the environment and human health.°’ The Exhibits provide 
supplementary information on the number of convictions registered, charges and 
fines. 


2.4.3. Environmental SWAT Team 


The Ministry has enhanced its compliance strategy with an environmental SWAT 
Team, which was part of the Blueprint commitment to address problem sectors 
and polluters under an enforcement mandate using the best technology, and 
improved information management tools. SWAT does not conduct inspections of 
all companies and all sectors, but rather it has a strategically oriented approach. 
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The SWAT Team has a staff of 65, which includes 30 inspectors, conducting 
approximately 1,000 strategically targeted inspections each year. The sector-based 
inspections undertaken since the end of 2000 have resulted in inspections on 30 
hazardous and solid waste haulers, and 40 metal and electroplating facilities. 
These inspections led to 29 Ministry-issued field orders.°* The majority of 
companies in Ontario comply with MOE standards; however, the Ministry 
pointed out that from the perspective of the environmental SWAT Team’s sector 
of operation, there is a non-compliance rate in excess of 50%. 


The selection of the sectors for inspection is based on an assessment of the 
greatest risk to human health and the environment and a continuing dialogue with 
the Districts.» The Ministry explained the role of the Ministry’s Districts in the 
following quote, indicating that the SWAT Team’s activities are complementary: 


The Districts carry out what we call a cyclic 
baseline-type inspection function. What we are 
trying to do using the staff of the districts is to 
make sure that we are carrying out inspections 
across all of the program areas or all of the types 
of facilities that the Ministry regulates, and 
we're trying to make sure that we have a 
presence in all of those program areas. 


That's the work that's being carried out by the 
districts. Basically, they are doing that in order 
that they can assess compliance with our 
requirements and, where they find non- 
compliance, that they are able to initiate 
abatement action to address it. It also affords us 
the opportunity to do some outreach, to make 
sure that our regulated stakeholders are aware of 
any changes which may have occurred in policy 
or regulation. Those inspections also provide us 
with information which can then be 
subsequently used for policy development. So 
that goes on year after year through our District 
offices.” 


After the Committee’s April 2001 hearings, the SWAT Team became a 
permanent unit. Supplementary information on the relationship between SWAT 
and regular MOE inspections, the application of SWAT Team technology, and the 
number of inspections/issuance of orders in 2001 are provided in the Exhibits. 


2.4.4. Staff Complement (1996 - present) 


The Committee questioned whether the current staff levels and resources are 
adequate to execute the Ministry’s responsibilities.” There has been a decrease in 
the staff dedicated to the inspection function and certain inspection staff have 
contracts ending in 2003. The Ministry explained that resources are one aspect of 
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the Ministry’s enforcement capability. For example, adjustments are required to 
streamline its internal processes, which include modes of delivering programs, 
such as partnering with agencies on program delivery.”° 


The Ministry acquired in-year additional resources to assist in Operation Clean 
Water and for the SWAT Team. In total, it had approval for an additional 142 
staff over the year and an additional $29 million in the budget in-year over the 
past year. It has fully staffed up the SWAT Team, and has managed to hire 
additional staff to help support the inspection function in the Operations 
Division.>” 


The Ministry provided the following table on the number of inspectors for the 
period 1995-2001, which indicates a decrease in funded staff levels from 211 to 
174 over a five-year period. An additional 36 contract staff were added in 2000- 
2001. According to the Ministry, the reported 25% reduction in staff was across 
the Ministry, attributable to several categories of employees, such as program and 
administrative personnel. 


Ministry Staff Inspectors 
(Permanent and Contract Staff)** 





_ Number of Funded Staff _ Number of Contract Staff 






| - Conducting Inspections = =+~—-ConductingInspections __ 
1995/96 2a 0 





1996/97 
1997/98 
1998/99 
2000/01 








*Note: This figure includes 30 contract SWAT inspectors in 2000/01. These positions were made permanent 
in fiscal 2001/02. Approximately 6 retirees were brought back on contract during the summer of 2000 to 
assist with municipal water treatment plant inspections. 

Source: Ministry of the Environment, November 8, 2001 submission to the Standing Committee on Public 
Accounts (Exhibit No. 02/01/057) and a February 12, 2002 telephone interview with Mr. M. Burger of 
MOE’s Corporate Planning and Evaluation Section and Mr. S. Carrasco of MOE’s Operations Division. 


At the November 8, 2001 hearing, the Ministry explained that there are 229 
inspectors, comprised of 174 individuals conducting inspections as part of their 
regular duties, and 55 dedicated to inspections only. The latter group consists of 
25 inspectors with exclusive responsibility for water treatment plants, and 30 
permanent staff positions with SWAT.” The Ministry plans to have 
approximately 20% of the District environmental officers time allocated to pre- 
planned inspections.” 
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Inspections Statistics and Forecasts 


Inspections are scheduled based on a work-plan using a minimum cycle. In cases 
of significant non-compliance, corrective action is ordered and a facility is re- 


inspected the next year unless there is a specific compliance program to address 
deficiencies.” 


At the beginning of fiscal year 2001-02, the Ministry received funding to proceed 
with the hiring of 25 additional staff members on two-year contracts, primarily for 
the inspection of the water treatment plants. This staff supplement has enabled the 
Ministry to maintain its normal cycle of inspections, and to inspect all water 
treatment plants each year. The Ministry’s ability to continue without having to 
redeploy staff from other areas is dependent on the funding beyond 2003. 


The Ministry provided the following breakdown of Ministry compliance 
inspections over the past five years for the various types of facilities, including 
those conducted by the SWAT Team:® 


e the total number of inspections performed has steadily increased over the 
course of the last three complete work planning cycles: 3827 in 
1998/1999, 4182 in 1999/2000, and 4268 in 2000/2001. 


e The number of person years assigned to proactive inspection activities has 
steadily increased over the course of the last three complete work planning 
cycles: 28.19 in 1998/1999, 33.32 in 1999/2000, and 43.04 in 2000/2001. 


e The number of person years allocated to inspections of municipal water 
treatment plants has increased steadily over the past three complete work 
planning cycles. In 2000/2001 there were 13.13 person years allocated to 
municipal water treatment plant inspections, as compared to 2.36 person 
years in 1998/1999. 


e The total number of municipal sewage treatment plant inspections 
performed has steadily increased over the course of the last three complete 
work planning cycles: 145 in 1998/1999, 158 in 1999/2000, and 178 in 
2000/2001. 


The Committee expressed concern over the decrease in the number of inspections 
from 6,820 in 1995-96 to 4,182 in 1999-2000. Following the November 2001 
hearings, the Ministry confirmed in a memorandum, dated December 13, 2001, 
that there were 6,820 Ministry initiated inspections for the fiscal year 1995-96, 
which does not include smog and SWAT statistics. 
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MOE District Level 
Compliance Inspections (1995-2001)°”. 


| Year Number of Inspections 


Source: Memorandum from the Ministry of the 
Environment to the Standing Committee on 
Public Accounts, dated December 13, 2001 anda 
supplementary MOE submission dated October 4, 
2001. 





Modified Counting Basis for Inspections 


The Committee requested clarification on the fluctuation in MOE inspections 
numbers for the period 1995-2001 and elaboration on whether these statistics are 
comparable year to year. According to the Ministry, MOE inspections have not 
been conducted on a consistent basis across the province. For example, certain 
inspection activities are no longer counted as such, and the Ministry’s approach is 
described as more strategic today. 


The Ministry provided the following lengthy description of its inspection 
statistics: 


Historically, the way in which District Office 
staff conducted inspections and selected 
facilities or activities for inspection evolved 
differently, based on local concerns and 
demands. 


In the mid 1990’s, the Operations Division 
introduced the process of annual work planning. 
This began the movement towards a more 
rigorous and standardized way of planning 
inspection activities based on establishing 
priorities for the type of facilities that would be 
inspected. As a result, some activities 
previously recorded as inspections were no 
longer counted. For example, follow-up visits 
to verify the installation of equipment for 
facilities which had recently received a 
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Certificate of Approval were no longer counted 
in the Ministry’s inspection numbers. 


The Ministry also began to take a more strategic 
approach to the way in which it conducted 
inspections. This approach led the Ministry to 
focus its efforts on areas that would provide the 
greatest benefit to the environment and human 
health which resulted in more intensive scrutiny 
in some priority program areas and discontinued 
inspections in others. For example, the Ministry 
no longer conducts inspections of pleasure craft 
and marinas. 


The Ministry’s use of standardized inspection 
forms and focus on priority areas has resulted in 
clearer instructions to staff regarding inspection 
requirements and a greater uniformity of results. 
This has resulted in increased time to undertake 
more thorough inspections. It has also created a 
more level playing field for the regulated 
community across the province. 


With respect to the table provided by the 
Ministry in my letter [Deputy Minister’s] of 
December 13, 2001, I would like to confirm that 
the numbers do reflect annual inspections. 

What has been indicated above regarding the 
nature of inspections during that time period is 
to clarify the degree of comparability. : 


Current and Planned Inspections 

MOE indicated that it would conduct 3,944 inspections per year at the District 
level and 1,000 additional SWAT inspections for a total 4,944 annual inspections 
over the next three years.°’ The Committee noted that this level of inspection 
coverage is less than the 1995-96 inspection levels. 
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Current and Planned 
Compliance Inspections 
Ministry of the Environment 





‘Inspections Planned Inspections 
District Offices 4,268 3,944 


Ministry Inspections — 













SWAT Team (3.5 months of operation/2000-01) Tats 1,000 
Sub Total - 4,346 4,944 
Smog Patrol** 4,194 4,500 


Total 8,540 





Source: Memorandum from the Ministry of Environment to the Standing Committee on Public Accounts, 
dated, December 13, 2001 and Committee Hansard, November, 2001: P-96. 

Notes: *The SWAT unit was operational from late December through to March 2001, representing less than a 
three-and-a-half-month period during the fiscal year. 

**The SMOG Patrol was established in the summer 1998 to provide on-road inspections of polluting 
vehicles. 


Due to the redeployment resulting from the mandatory municipal water treatment 
plant inspections for 2000/01, the year-end Ministry reporting indicated that 
Planned Inspection Targets had not been met for the following inspection areas: 
Hazardous Waste Disposal Sites; 3R Facilities; Municipal Biosolids; Hauled 
Sewage Sites; Non MISA Dischargers; Ground Water PTTW;; and Surface Water 
PTTW. 


Committee Recommendations 


Inspection Coverage 


The Provincial Auditor concluded that the Ministry needed to significantly 
increase its inspection coverage. On the completion of the audit, the Ministry had 
indicated that it would strategically target its compliance inspection and 
enforcement activities, while maintaining a cyclic baseline inspection function. 
As noted, the current staff complement consists of 229 inspectors. The Ministry’s 
plans for maintaining appropriate levels of inspection coverage in the future were 
addressed in the supplementary material provided to the Committee by MOE (see 
Exhibits). 


The Committee acknowledged the Ministry’s commitment to enforcement; 
however, a level of assurance is required from the Ministry to guarantee the 
inspection commitment through the Ministry’s District offices and the SWAT 
Team over the long-term. 


The Committee therefore recommends that: 


5. The Ministry of the Environment should assess its risk, review, and 
inspection coverage for the period 2001-2003 and report to the 
Standing Committee on Public Accounts by June 1, 2003 on its 
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corrective action to improve inspection coverage to reduce the range 
of environmental risks. 


Compliance with Committee Requests 


As noted in the preamble to this report, the Ministry of the Environment has not 
responded to certain Committee requests in a timely manner. In some instances, 
the information provided was found to be less than adequate, for example, the 
explanation of the number of compliance inspections conducted. 


The Committee requires a high level of co-operation and support from the 
Ministry during Committee hearings and in reporting on audits prepared by the 
Office of the Provincial Auditor. The Ministry is required to co-operate with such 
requests under the Legislative Assembly Act on a timely basis. Anything less, 
fundamentally undermines the Committee’s processes. In conclusion, the 
Committee does not wish to see such impediments of its work reoccur in the 
future. 


The Committee therefore recommends that: 


6. The Ministry of the Environment should review its level of co- 
operation with the Standing Committee on Public Accounts, with 
particular attention to the quality of responses provided to requests 
for supplementary information. Committee enquiries should be 
responded to by the Ministry in a much more appropriate and timely 
manner. 


2.4.5. Resolving Violations 


The Ministry's compliance guidelines require environmental officers to promptly 
assess the significance of any violation to determine whether an emergency 
situation exists, one that poses a potential or immediate danger to health or 
property. For all other situations of non-compliance, criteria exist for assessing 
whether voluntary or mandatory abatement activities are necessary. The 
Provincial Auditor concluded that more stringent enforcement is required. 


Ministry guidelines allow environmental officers the option of using voluntary 
instead of mandatory compliance measures if the reasons for the decision are 
documented in an occurrence report. Voluntary compliance measures were 
generally used, but such decisions were rarely documented. 


The Provincial Auditor recommended that in order to make enforcement actions 
more timely and effective, the Ministry needs to strengthen its enforcement 
activities. In response, the Ministry instructed field staff to pursue more 
aggressive use of mandatory abatement actions against violators. Training is 
underway for all provincial officers in the use of new enforcement tools. 
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Committee Hearings 


The 2001 Speech from the Throne made reference to the role of a strong 
enforcement presence. The Program Effectiveness Review identified the need to 
clarify and reinforce the use of mandatory compliance measures.°” The Managing 
the Environment report reinforced the need to maintain a strong presence, and 
identified significant changes in best-practice jurisdictions with respect to 
enforcement.” 


The Ministry is introducing changes in the management of violations. It is placing 
a high priority on compliance inspections and enforcement, while maintaining 
regular baseline inspections.’' Enforcement actions must be timely and effective 
under its strategy. ’* The new tools and regulations, and the visibility of the 
inspectors are central to MOE’s overall enforcement strategy.” 


The Provincial Auditor’s report noted in the Ministry’s response that in March 
2000 MOE field staff began to pursue the more aggressive use of mandatory 
abatement options, such as field orders that specify actions and completion dates. 
According to the Ministry, its commitment to enforcement is demonstrated in the 
number of charges laid (which includes the Smog Patrol statistics), and 
convictions and fines issued in 1999 and 2000. The charges laid increased by 51% 
in 1999 over 1998 levels, and 48% between 1999 and 2000. Convictions 
increased by 48% in 1999 and an additional 26% the next year.’ 


The Ministry has a monthly abatement enforcement activity report to ensure 
action on violations and timely follow-up. These reports provide an indicator of 
the percentage of cases closed expeditiously.’° The enclosed table entitled 
“Ministry of the Environment - Enforcement Information (1991-2000)” provides 
data on charges laid and convictions. There is no statutory requirement for MOE 
to publish administrative orders; however, the Environmental Protection Act does 
require that this information be made available to the public on request. 


In conclusion, the Committee noted that steps have been taken to address 
violations. In addition to these initiatives, the Ministry explained in its audit 
response (2000) that training is underway for all provincial officers in the use of 
new enforcement tools provided under the Environmental Statute Law 
Amendment Act, 1998. New regulations will provide for administrative monetary 
penalties. 


2.4.6. Significant Versus Minor Violations 


Ministry guidelines require environmental officers to focus their efforts in areas 
where the greatest environmental and human health benefit can be achieved. The 
Auditor found that Ministry management and staff considered violations as 
significant only where an adverse effect, such as a spill, was evident. Violations 
considered as minor included preventative measures outlined in environmental 
legislation, even though such violations, if not corrected, may increase the risk of 
extensive damages to the environment and human health. 
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The Ministry's 1999 assessment of its inspection program considered 51 of the 58 
violation types noted as minor. Violations considered to be minor included failure 
to take or report samples of effluent or water quality, use of an uncertified 
operator, lack of a contingency plan should systems fail, and the operation of 
water and sewage facilities out of accordance with approval specifications. 
However, depending on the circumstances, the violations identified could be 


significant, such as if the facilities were high risk and/or the operators had a past 
history of violations. 


The Provincial Auditor recommended that the Ministry should minimize 
environmental and health risks by reassessing its policies, procedures and criteria 
for determining the severity of violations, and ensure that the significance of 
preventative measures is communicated to staff. In response, the Ministry 
indicated that it is committed to directing its efforts to promoting preventative 
measures, ensuring compliance and enforcing the law. It has shifted its emphasis 
to a greater use of mandatory compliance tools to address violations, through the 
increased number of orders being issued (e.g., the inspection blitz of all municipal 
water treatment facilities). The Operations Division is to review its operating 
policies and procedures to ensure consistent and appropriate use of its compliance 
tools across all program areas. 


Committee Hearings 


As part of the compliance strategy, the Environmental Statute Law Amendment 
Act, 1998 strengthened environmental protection, specifically Ministry 
enforcement powers. These included higher fines, the increased ability to secure 
locations where environmental offences had been committed, and the authority to 
use seized property to settle unpaid fines. Ministry investigators and abatement 
officers have received training in the use of these new enforcement tools.’° The 
Toughest Environmental Penalties Act, passed in 2000, increased fines and jail 
terms, as well as the Ministry’s ability to deter environmental offenders. ’” 


Committee Recommendation 


The Ministry’s scheduled review of its operating policies and procedures will help 
to ensure the consistent and appropriate application of compliance tools for all 
violations. The Committee has concluded that trend analyses are necessary to 
assess MOE’s overall management of violations and the application of 
preventative measures. 


The Committee therefore recommends that: 


7. The Ministry of the Environment’s review of its operating policies and 
procedures for the management of violations should include a 
comprehensive evaluation of the use of compliance instruments in the 
various program areas. Statistics should be assembled annually, 
indicating violations and corrective measures on a timely basis. 
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2.4.7. Unpaid Fines 


Over the last five years, the dollar value of environmental fines imposed on 
violators by the justice system has averaged $1.5 million per year. Over $10 
million in environmental fines have accumulated and this has compromised the 
extent to which enforcement measures act as an effective deterrent. The Ministry 
of the Environment has statutory authority to suspend Certificates of Approval for 
violators with outstanding fines; however, such suspensions are rarely imposed. 


The Provincial Auditor recommended that to be more effective in enforcing 
environmental legislation and to improve the collection of outstanding fines, the 
Ministry should investigate the reasons why outstanding fines are unpaid. The 
statutory authority could be used to suspend environmental approvals for violators 
who do not pay their fines. 


In response, the Ministry indicated that the responsibility for the collection of 
fines rests with the Ministry of the Attorney General, and that it will fully support 
the collection of fines as a deterrent against environmental violators. 


The Ministry staff are to be trained on the new process to suspend Ministry 
licences to encourage payment of court fines. Investigators have been trained to 
initiate the forfeiture of seized property to the Crown from the defendant upon 
conviction or upon default of fine payment. The Ministry has pursued discussions 
to provide the most efficient tracking of environmental fine payments to the 
courts. This will provide the information needed to initiate appropriate licence 
suspensions and property forfeiture actions, which will in turn encourage fine 


payments. 


Committee Hearings 


The Ministry provided statistics on the number of charges laid, convictions and 
fines levied for the period 1991-2000. According to the enclosed Ministry table 
entitled Enforcement Information (1991-2000), the number of charges laid in 
recent years is approaching the levels experienced in the early 1990s, and the 
trend in convictions is similar.” 


The Ministry concluded that there is approximately $7 to $9 million in 
outstanding accounts, and that it expects to have the remaining delinquent 
accounts resolved within the current year.” 


Committee Recommendation 


The Committee concurs that outstanding fines require investigation and it 
supports the suspension of environmental approvals for violators. The Ministry 
made a commitment to use the tools at its disposal to support the collection of 
fines as a deterrent against environmental violators. 
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The Committee therefore recommends that: 


8. The Ministry of the Environment should report by July 31, 2002 to 
the Standing Committee on Public Accounts on the status of its 
commitment to use all available means to encourage the collection of 
fines to deter environmental violations. The report should include 


details on the fines collected and the Ministry’s plans to address 
outstanding funds. 
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3. LIST OF COMMITTEE RECOMMENDATIONS 


1. The Ministry of the Environment should conduct an assessment at the 
earliest possible time of the Integrated Divisional System (IDS) to 
determine whether it will enable MOE staff to address the following 
matters relating to Certificates of Approval: the System’s ability to 
determine whether Certificates need to be updated with new conditions 
and requirements; the establishment of action plans with timetables when 
Certificates require updating; and whether the updating of Certificates is 
completed in a timely and efficient manner. 


On the completion of its assessment of the IDS database, the Ministry 
should report to the Standing Committee on Public Accounts on the 
overall impact, and its detailed plans for updating Certificates of 
Approval. 


2. The finalization of the Ministry of the Environment’s Co-operative 
Agreement format and the initiation of a pilot project should be a priority. 
Upon completion, the Ministry should report on its findings to the 
Standing Committee on Public Accounts, with attention to such matters as 
continuous performance improvement above minimum standards. 


3. The Ministry of the Environment’s Financial Assurance Policy should be 
amended to ensure that past deficiencies in the collection process have 
been corrected and that the level of financial assurance is adequate to 
safeguard the environment of the future. For example, a facility engaged 
in polluting should be held financially accountable. These steps would 
enhance the level of financial security over the long-term. 


4. The Ministry of the Environment should minimize the potential financial 
risk to the province, prior to issuing a Certificate of Approval by 
establishing required levels of financial assurance for various categories of 
firms. 


5. The Ministry of the Environment should assess its risk, review, and 
inspection coverage for the period 2001-2003 and report to the Standing 
Committee on Public Accounts by June 1, 2003 on its corrective action to 
improve inspection coverage to reduce the range of environmental risks. 


6. The Ministry of the Environment should review its level of co-operation 
with the Standing Committee on Public Accounts, with particular attention 
to the quality of responses provided to requests for supplementary 
information. Committee enquiries should be responded to by the Ministry 
in a much more appropriate and timely manner. 
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7. The Ministry of the Environment’s review of its operating policies and 
procedures for the management of violations should include a 
comprehensive evaluation of the use of compliance instruments in the 
various program areas. Statistics should be assembled annually, indicating 
violations and corrective measures on a timely basis. 


8. The Ministry of the Environment should report by July 31, 2002 to the 
Standing Committee on Public Accounts on the status of its commitment 
to use all available means to encourage the collection of fines to deter 
environmental violations. The report should include details on the fines 
collected and the Ministry’s plans to address outstanding funds. 
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COMMITTEE EXHIBITS 


Committee Exhibit No. 02/01/047, filed October 18, 2001, entitled “Response to 
the Standing Committee on Public Accounts re: Section 3.06 of the Special 
Report of the Provincial Auditor” with a MOE document date of October 4, 2001. 


Committee Exhibit No. 02/01/057, filed November 8, 2001, entitled “Response to 
the Provincial Auditor’s Questions to MOE’s October 17, 2001 Submission.” 


APPENDIX: Table entitled “Ministry of the Environment Enforcement 
Information (1991-2000)” 
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926 
971 
1 897 
388 
335 
723 
2 000 000 $ 


400 700 $ 
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647 
927 

1574 
246 
248 
494 

1 600 000 $ 

487 270 $ 


2 100 000 $ 


Renseignements sur l’application des lois 


(1991-2000) 


196 
430 
615 
1 045 
230 
274 
504 
1 800 000 $ 
1 200 000 $ 


3 000 000 $ 


€ permanent des comptes publics 


351 
718 
498 
1 216 
389 
222 
611 
1 200 000 $ 
340 150$ 


1 500 000 $ 
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